The Proper Scope of Pendent Appellate Jurisdiction in the Collateral Order Context Riyaz A. Kanji
Appellate review of federal district court orders typically requires that the lower court first enter a final judgment in the proceeding to which those rulings pertain. The collateral order doctrine, however, allows for the immediate appeal of a small class of interlocutory determinations. 1 Several circuits have held that this doctrine confers jurisdiction only over those rulings that satisfy its criteria for expedited review. 2 Other circuits, by contrast, have declared that once faced with an appeal from a collateral determination below, they may freely consider additional orders rendered by the trial judge, including those potentially dispositive of the underlying litigation. 3 The latter circuits generally refer to this expansion in their interlocutory review as the exercise of pendent appellate jurisdiction.
This Note contends that the rationale informing the collateral order doctrine supports only a narrow extension of appellate jurisdiction to pendent issues. Part I discusses the final judgment rule and the development of statutory and judicial responses-including collateral order review-to the hardships and inefficiencies the rule can produce. Part II delineates the different approaches adopted by the circuits to the consideration of rulings pendent to an appropriately appealed collateral determination. Part III argues that while a court's expansion of its interlocutory jurisdiction to address issues whose resolution appears logically antecedent to that of a collateral order allows the court properly to fulfill its function of review, any broader exercise of pendent appellate jurisdiction threatens values central to the effective functioning of our judicial system.
I. FINALITY AS A PREREQUISITE OF APPELLATE REVIEW

A. The Final Judgment Rule
Congress has long structured the federal judicial system to allow for appeals in almost all cases only from the final judgment of a lower court The Supreme Court has construed this requirement strictly, repeatedly identifying a district court decision that "ends the litigation on the merits and leaves nothing for the court to do but execute the judgment" 5 as a necessary predicate to appellate review. The final judgment rule guards, the Court has asserted, against the repeated interruption of district court proceedings, making possible the orderly and effective conduct of a trial and the full development of a record for subsequent review.' It prevents the burdening of the appeals courts with the immediate consideration of determinations which might later be rendered moot, either because the party who lost the ruling prevails on the merits or because the issue fails to affect the final judgment in a manner warranting reversal. 7 And it reduces the ability of parties to "clog the courts through a succession of costly and time-consuming appeals" 8 which could drain their opponents' desire and capacity to pursue meritorious claims.
The final judgment rule also serves to maintain the appropriate relationship between the district and appellate courts. It preserves the respect due trial judges as the initial adjudicators of the numerous legal and factual issues that arise during a case by ensuring that their every determination is not subject to the immediate review of an appellate tribunal one step removed from the litigation. The constant specter of such review would reduce the district judge to a token figure. If her rulings could be challenged instantly and as often as the parties desired, they would serve simply as provisional orders having little independent impact on the ongoing conduct of a case. 9 The consolidation of all contested rulings into a single appeal provides the circuit courts with an opportunity, furthermore, to consider a trial judge's actions in light of the entire 4. DiBellav. United States, 369 U.S. 121, 124 (1962) . Congress, acting pursuant to its Article Il power to create tribunals inferior to the Supreme Court, incorporated the finality requirement into the first Judiciary Act. See 1 Stat. 73, 83-85 (1789) (providing for appeals only from "final judgments or decrees"). The requirement remains codified at section 1291 of the current Judicial Code, which vests the courts of appeals with "jurisdiction of appeals from all final decisions of the district courts of the United States ... except where a direct review may be had in the Supreme Court." 28 U.S.C. § 1291 (1988 The final judgment rule is not without serious shortcomings, however. In those situations in which a trial occurs shortly after the institution of proceedings and the trial itself is brief and uncomplicated, there appear to be few negative consequences in allowing a case to advance to its conclusion without the opportunity for interlocutory appeal. But liberal joinder and discovery provisions, the rise of the class action suit, the proliferation of pretrial motions, and a host of other factors have rendered contemporary litigation increasingly lengthy and complex. This development has led to a recognition of the costs attendant upon a rigid adherence to the finality requirement.
Commentators have focused on two failings of the final judgment rule in particular. First, mistaken trial court rulings "may often have serious and continuous effects which cannot be remedied on appeal from the final judgment long in the future."'" The grant or denial of a preliminary injunction, a discovery ruling that forces the release of confidential information, or a determination that a suit may or may not be maintained as a class action are all examples of district court orders which can modify a party's rights swiftly and irremediably. The promptness with which any corrective action is taken in these situations can prove crucial to a reviewing court's success in assuring justice to the litigants. 2 Even where the delay of appellate review does not threaten parties with the effective loss of significant rights, it can result in wasted expenditures of effort by both the litigants and the courts. An error in the district court may so taint subsequent events as to require reversal and a new trial. Alternatively, the court may erroneously deny a motion that would obviate the need for a trial altogether. Failure to review an order issued early in a case until after final judgment can thus lead to the exertion of "substantial physical, financial and emotional effort in the preparation and conduct of a trial which may later prove to [be] worthless.' 3
B. Statutory Exceptions
Recognition of the shortcomings inherent in a rigid application of the final judgment rule has led to the promulgation of exceptions by both Congress and the courts. The most frequently invoked statutory qualification is section 1292(a) of the Judicial Code, which provides the circuit courts with jurisdiction over appeals from, inter alia, "[i]nterlocutory orders of the district courts ... granting, continuing, modifying, refusing or dissolving injunctions." 14 This provision reflects congressional awareness that trial court rulings regarding injunctive relief can be of "'serious, perhaps irreparable, consequence"' 15 to a litigant and therefore merit immediate review.
Section 1292(b) provides that where a district judge certifies that an order "involves a controlling question of law as to which there is substantial ground for difference of opinion," and further finds "that an immediate appeal from the order may materially advance the ultimate termination of the litigation,"' 6 an appellate court may consider the ruling on an interlocutory basis. A third exception to the final judgment rule is found in rule 54(b) of the Federal Rules of Civil Procedure, which allows for immediate appeal upon certification by a district judge of orders conclusive with respect to specific parties or claims in a litigation. Its importance heightened by the liberal joinder provisions governing in the federal courts, 17 the rule serves to protect a litigant whose rights are adjudicated early in a multifaceted case but who, absent the exception, would have to wait for final judgment in the entire action before seeking an appeal.
C. The Collateral Order Doctrine
The provisions discussed above fall far short of covering the variety of situations in which a rigid adherence to the final judgment rule might produce serious inefficiency or injustice. Section 1292(a) applies only to injunctive relief, while section 1292(b) and rule 54(b) are limited to civil actions involving complex issues or parties and contain restrictive certification procedures." The 14. 28 U.S.C. § 1292(a) (1988 607, 624 (1975) . By giving the trial judge complete discretion as to the immediate reviewability of her own determinations, however, Congress vested absolute authority in the individual least likely to perceive the need or desire for such review. As a result, the opportunity for appellate correction of erroneous orders has been minimal, leading Professors James and Hazard to advocate "a procedure in which trial judges can indicate whether they believe interlocutory appeal would be appropriate with regard to particular orders, but in which their adverse views in this respect would not foreclose the appellate court from granting review." F. JAMES & G. HAZARD, CIVIL PROCEDURE §12.12, at 673 (3d ed. 1985).
The inadequacies which many commentators perceive in the current federal appellate scheme generally have led to numerous calls for a legislative modification of the finality requirement. 
Origins
The Court established the collateral order doctrine in Cohen v. Beneficial Industrial Loan Corp." 2 by declaring immediately appealable those rulings that "finally determine claims of right separable from, and collateral to, rights asserted in the action, too important to be denied review and too independent of the cause itself to require that appellate consideration be deferred until the whole case is adjudicated." 21 Cohen was a shareholder's derivative suit in which the question arose, prior to trial, whether a New Jersey statute applied in federal court. The statute rendered an unsuccessful plaintiff liable for the defendant's litigation costs and required the plaintiff to post security for those costs in anticipation of the proceedings.' The district court declined to demand such security from the shareholder. Immediate review was sought in the Court of Appeals for the Third Circuit, which reversed the ruling below. The Supreme Court subsequently affirmed the existence of appellate jurisdiction over the pretrial order, identifying three factors central to its determination. First, the district court's ruling denying application of the state statute was in no way "tentative, informal or incomplete." ' The court had conclusively rejected the corporation's request that security be posted and had ordered the trial to commence. Second, this decision was wholly unrelated to the merits of the action and would not, as a result, be affected by further proceedings in the case. 24 Third, the lower court order was too important to be denied immediate review, for the asserted right of the corporation to have its litigation costs secured prior to the onset of trial would be "lost, probably irreparably,"by the time of final judgment. z5 STERN, supra note 11, at 86-88, 97-98 (describing review of interlocutory orders in Georgia, Maine, Massachusetts, Arizona, and others).
19. The Supreme Court sanctioned the first of the judicial departures from the finality requirement well over a century ago. Forgay v. Conrad, 47 U.S. (6 How.) 201 (1848), involved a decree setting aside an assignment of property and directing its immediate delivery to the plaintiff, a trustee in bankruptcy. The decree did not represent a final judgment, for the district court had also ordered an accounting of rents and profits which had yet to be completed. It threatened the defendant assignees with irreparable injury, however, as the trustee planned to dispose of the property and to distribute the proceeds quickly for the benefit of creditors. Recognizing this threat, the Court created an exception to the final judgment requirement which, although never expanded beyond cases involving the imminent disposition of property, survives to this day. 
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Evolution: Scrutinizing the Need for Immediate Review
The Cohen Court asserted that it was not forging an exception to section 1291, but rather was supplying a reasonable construction of the statutory requirement that there exist a final decision prior to appeal.'s Despite this claim, it is difficult to interpret the Court's decision as other than one which sanctioned immediate review of an interlocutory order.' For, as Professor Redish has noted, "[i]t is clear that the litigation would have continued.., had the court of appeals refused to review the trial court's denial of the defendant corporation's motion." ' An examination of the collateral order doctrine's subsequent development reveals, indeed, that it is best explained as a tailored reaction to the starkest failings of the finality requirement.
In its early collateral order decisions, the Court did not apply with any degree of rigor the factors laid out in Cohen for determining appealability. Instead, the Court interpreted Cohen expansively, focusing on its general proposition that certain rulings can be reviewed on an interlocutory basis. In Stack v. Boyle, 29 for example, the Court simply cited to Cohen as authority for declaring an Eighth Amendment excessive bail claim immediately appealable. In a string of more recent cases, however, the Court has limited the reach of Cohen by placing a greater emphasis on the specific criteria-conclusiveness, separability from the merits, and the importance of immediate review-articulated in that decision as a basis for appealability. It has paid particularly close attention to Cohen's third requirement, scrutinizing orders to ascertain the consequences of delaying their review until final judgment.
Abney v. United States' represents the first of the Court's efforts in this direction. In holding an order denying a motion to dismiss an indictment on double jeopardy grounds immediately appealable, the Court first observed that the district judge had definitively rejected the defendant's Fifth Amendment defense. 3 1 It then determined that by its very nature a claim of double jeopardy is collateral to the main thrust of a criminal trial 2 . 3 Devoting the bulk of its attention to the question of whether review of the defendant's claim could await the final decision of the lower court, the Court concluded that the rights accorded by the double jeopardy clause could not be vindicated at that stage, because the very guarantee of the clause is against being tried twice for the same offense. To force an individual to undergo the strain, humiliation, and expense of trial before allowing her to take an appeal would be to sap her asserted constitutional right of all substance. 3 The Court has recognized a right analogous to that identified in Abney in one other category of cases frequently mentioned by litigants. In Helstoski v. Meanor,3 4 the Court held that the privilege granted members of Congress by the speech and debate clause against having to answer for their legislative statements in any place other than Congress implicated a right not to be tried on the basis of those statements similar to that guaranteed by the double jeopardy clause. 35 The Court subsequently has classified immunities enjoyed by other government officials as protections not merely from liability but from suit and as thus requiring vindication prior to the commencement of trial. 36 In numerous other cases, however, the Court has rejected litigants' assertions as to the need for immediate review of a lower court ruling. On several occasions, it has done so with respect to claims of immunity from the judicial process that, while similar to those advanced in the double jeopardy and government official cases, it has viewed as less important. In Lauro Lines S.R.L. v. Chasser, 37 for example, the Court refused to extend the collateral order doctrine to claims implicating a right not to be sued or tried in a particular tribunal as distinguished from a right not to be tried at all, although it recognized that the former could not be "perfectly secured by appeal after final judgment." 38 Similarly, in United States v. Hollywood Motor Car Co., 39 the Court concluded that the protection afforded by the due process clause against prosecutorial vindictiveness "is simply not one that must be upheld prior to trial," ' despite precedent holding that victims of such vindictiveness may "'not be haled into court at all upon [a resulting] charge."' 41 The Court has also denied immediate appellate consideration of claims as to which any prospect of post-trial vindication exists, even if those prospects appear "academic at best." 4 " In Stringfellow v. Concerned Neighbors in Ac-33. "'The prohibition is not against being twice punished, but against being twice put in jeopardy . Id. at 661 (quoting Price v. Georgia, 398 U.S. 323, 326 (1970) tion, 43 for example, the Court held that a district court order granting the respondent CNA permissive intervention subject to various conditions, but denying it intervention as of right, fell outside the Cohen exception to the final judgment rule. By virtue of its status as a permissive intervenor, the Court noted, CNA would be able to raise its objections to the district court's ruling on appeal from final judgment. The Court did not dispute CNA's contention that an appellate tribunal would be extremely reluctant to vacate a district court judgment in a case involving numerous parties and years of litigation because of an erroneous intervention order. But it stated that where the legal contours of CNA's asserted right were such that they would not be completely destroyed absent interlocutory review, it would not grant an exception to the final judgment rule.
The Court has thus limited Cohen's reach to a carefully considered set of circumstances. Only in cases where section 1291's jurisdictional requirement would, if mechanically applied, eliminate the role of the appellate courts altogether with respect to claims deemed essential to litigants, has the Court countenanced a departure from its rigidities. Where the foreclosure of appellate review has appeared any less stark, however, the Court has maintained a stringent adherence to the finality rule.
II. THE DIVERGENT APPROACHES TO THE PROPER SCOPE OF APPELLATE REVIEW IN THE COLLATERAL ORDER CONTEXT
A. The Supreme Court
In Abney v. United States" 4 and its successors, the Supreme Court clearly delineated the permissible bounds of collateral order jurisdiction. The Court has not fared as well, however, in attempting to establish the extent to which appellate tribunals may, in reviewing collateral orders, exercise pendent appellate jurisdiction over other rulings in the same case that do not, by themselves, satisfy the Cohen requirements for expedited review.
In Eisen v. Carlisle & Jacquelin," 5 the Court appeared to sanction the extension of collateral order jurisdiction to pendent rulings. After determining that an order allocating ninety percent of the costs of plaintiff class notification to the defendants in a securities action fell within the confines of the Cohen doctrine," the Court asserted that appellate jurisdiction also existed to address the trial judge's conclusion that individual notice only had to be provided to a limited number of class members, with notice by publication to the remainder. The two rulings, the Court reasoned, were related aspects of the district court's construction of the Federal Rules of Civil Procedure in a manner that allowed the suit to proceed as a class action despite the representative plaintiff's contention that he could not bear the costs of notification to all members of the class. It followed that the appellate tribunal should consider the rulings together in order to render a fully informed determination as to the propriety of the class suit, even though the notice-by-publication ruling did not, standing alone, satisfy the requirements of the collateral order doctrine. 4 7 Three years later, however, the Court took a markedly different approach to the question of pendent review. After deciding, in Abney, that an appeal predicated on double jeopardy grounds could be raised immediately, s the Court declared that the petitioner's challenge to the sufficiency of his indictment could not be heard at the same time. Appellate jurisdiction extended only to those determinations meeting the Cohen criteria. Review of all other claims would have to await the entry of judgment:
Our conclusion that a defendant may seek immediate appellate review of a district court's rejection of his double jeopardy claim is based on the special considerations permeating claims of that nature which justify a departure from the normal rule of finality. Quite obviously, such considerations do not extend beyond the claim of former jeopardy .... [Other] claims are appealable if, and only if, they too fall within Cohen's collateral-order exception to the final-judgment rule. 49 Despite the strong pronouncement contained in Abney, the propriety of pendent appellate jurisdiction remains an open question. Perhaps Abney's failure to address the conflicting views expressed in Eisen, or to consider the main justifications set forth by those circuits that exercise an expanded scope of collateral order review," is responsible for the persisting debate. But for whatever reason, the appellate courts continue to evince widely differing attitudes, as Justice White noted some eight years after Abney, 51 
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B. The Circuit Courts
Several circuits have followed the command of the Abney Court that they enjoy jurisdiction in the collateral order context only to hear those claims that independently fulfill the Cohen requirements for interlocutory review. In United States v. Cerilli, 52 [Vol. 100: 511 that the doctrine of pendent appellate jurisdiction allowed it to expand the scope of its interlocutory review beyond the appealable order immediately before it:
[The] defendants raised several additional grounds in the district court in support of their motion for 12(b)(6) dismissal .... None of these alternative grounds would in its own right merit interlocutory review under Cohen. However, under the doctrine of pendent appellate jurisdiction, once we have taken jurisdiction over one issue in a case, we may, in our discretion, consider otherwise nonappealable issues in the case as well .... We have invoked that discretionary power to consider issues presenting considerably less overlap than exists here. In view of that fact, and the waste of judicial resources were this suit to go forward, we see every reason to invoke that power in this case. 5 9
On numerous other occasions, the Second Circuit has invoked the pendent appellate jurisdiction doctrine to review non-Cohen rulings on an interlocutory basis.'° The Fifth, 6 " Sixth, 62 Eighth, 63 and Eleventh" Circuits have similarly appended additional orders to the collateral determinations properly before them. 
1990]
III. THE APPROPRIATE CONTOURS OF PENDENT APPELLATE JURISDICTION
A. The Need For Limits
The argument set forth by many of the circuits that exercise pendent appellate jurisdiction is an attractive one. Once a trial has been interrupted and their appellate jurisdiction invoked under the collateral order doctrine, they assert, it makes sense for them to consider other issues in the case if doing so might speed up the course of the litigation. Consideration of clearly interlocutory rulings, they point out, can further the goal of judicial economy in one of two ways. Where addressing the pendent determinations enables an appellate court to dispose of the litigation entirely, for example by granting a defendant's motion to dismiss for failure to state a claim, "the waste of judicial resources were th[e] suit to go forward" is thereby avoided. 65 Where a case is destined to continue on remand, on the other hand, circuit court guidance as to important issues might "not only minimize the possibility of an expensive and timeconsuming retrial... [but] result in a more expeditious trial [in the first instance]." ' 66 Several factors suggest the need, however, to cabin the circumstances in which a court can exercise pendent appellate jurisdiction.
Jurisdictional Constraints
The collateral order doctrine represents an exception to the well-established principle that "the existence of appellate jurisdiction in a specific federal court over a given type of case is dependent upon authority expressly conferred by statute." 67 Congress' Article H power to create the lower federal courts enables it to organize their operations as it sees fit. 68 Its decision, reflected in section 1291, to delay appellate review of district court orders until after final judgment has accordingly been shown great deference by the Supreme Court. The Court has stressed, for example, that the "factual circumstances that underlie a[n] [interlocutory] claim, however 'extraordinary,' cannot establish its independent appealability. '69 It has similarly emphasized that whether an order appears correctly decided has nothing to do with when it may properly 65 The exercise of pendent appellate jurisdiction constitutes, as detailed above, an extension in the reach of the collateral order doctrine. Determinations are brought within its ambit that would not, by themselves, comport with its requirements for expedited review. Given the Court's recognition of the limited circumstances in which a departure from section 1291 is warranted, it would seem appropriate for appellate tribunals to append additional interlocutory decisions to Cohen rulings only when necessary to afford parties the adequate review of their claims contemplated by the collateral order doctrine.
Respect for the District Courts
Because most collateral order appeals are raised in the pretrial stage, it would appear unlikely that an appellate court could reach out to address factual determinations as an aspect of its Cohen review even if it desired to do so. Situations have arisen, however, where courts have exercised pendent appellate jurisdiction to consider the interim liability rulings of a trial judge in the course of hearing a Cohen appeal. In Bolden v. Alston, 72 for example, several prison officials who had allegedly denied an inmate his procedural due process rights appealed an adverse qualified immunity ruling during the middle of their trial. They phrased their challenge in a manner which implicated the correctness of one of the district judge's factual determinations, and the circuit court exercised pendent appellate jurisdiction to consider the merits of this determination before remanding the case for further proceedings.
By acting in such a manner, courts often remove from the hands of a district judge issues on which she has not rendered her final word. They lose the benefits of her unique insight into a litigation, insight stemming from her direct exposure to the salient facts and nuances of a case. 73 They further deprive themselves of the perspective which the full record in a case can provide. 74 The pendent appellate jurisdiction doctrine should thus be defined to preclude premature circuit court consideration of factual issues, lest the essential role of the trial judge in our judicial system be undermined.
Bootstrapping
A final argument in favor of circumscribing the scope of pendent appellate jurisdiction focuses on considerations of judicial efficiency which threaten to outweigh the doctrine's promised gains. A significant reason for narrowly defining the orders from which an appeal may be taken is to avoid the repeated disruption of district court proceedings which renders impossible the efficient conduct of a trial. The Supreme Court has repeatedly cited the cost and delay inherent in shuttling a case back and forth between tribunals as supporting its policy against piecemeal review. 5
The circuits exercising pendent appellate jurisdiction do not often implicate this policy because they utilize the doctrine in a context where an interlocutory appeal has already been allowed. Were appellate courts to display an unbridled willingness to hear claims important to litigants as part of their collateral order review, however, they would provide both an incentive and the means for parties to circumvent the final judgment rule by bootstrapping issues they desire to have considered onto claims they otherwise would not raise. The Abney Court referred to this danger as a principal reason for rejecting collective appellate dispatch of the related issues in a case. A significant number of criminal defendants, the Court argued, might find themselves in the position of being able to "assert[] frivolous double jeopardy claims in order to bring more serious, but otherwise nonappealable questions to the attention of the courts of appeals prior to conviction and sentence." 76 Government officials, able almost by definition to raise some sort of immunity defense, similarly could do just that in order to short-circuit the trial process and receive earlier appellate consideration of other matters. Clearly, then, the permissible boundaries of pendent appellate jurisdiction must not be drawn so broadly as to allow for the disingenuous initiation of interlocutory appeals.
B. Defining the Parameters
Deckert
The Supreme Court's decision in Deckert v. Independence Shares Corp." serves as an instructive starting point in defining the desired limits on pendent appellate jurisdiction. Deckert did not concern an appeal under the collateral 75 . See supra notes 6-8 and accompanying text. order doctrine, but instead an appeal from a preliminary injunction which prevented the defendant from disposing of certain funds claimed by the plaintiff. 8 The Court held that the appellate tribunal could properly review, in conjunction with this order, the denial of the defendant's motions to dismiss the bill for failure to state a cause of action and for lack of subject matter jurisdiction. 79 At the same time, the Court declared that the trial judge's rulings allowing for the addition of two plaintiffs and referring an issue of insolvency to a master could not be appealed until after final judgment. 8 0
Deckert followed a line of older Court cases standing for the proposition that where an appellate tribunal reviews an interlocutory order implicating injunctive relief, it is not limited to scrutiny of this order, but may examine the legal contours of the underlying action to determine" '[i]f insuperable objection to maintaining the bill clearly appears.""' If such objection, whether jurisdictional or substantive in nature, exists, the court may dismiss the litigation. Thus, in Mast, Foos & Co. v. Stover Manufacturing Co.," 2 the Court upheld an appellate tribunal's termination, on review of a preliminary injunction, of an action brought for the infringement of a patent, declaring that "if the bill be obviously devoid of equity upon its face.... we know of no reason why, to save a protracted litigation, the court may not order the bill to be dismissed." 3 Similarly, in Metropolitan Water Co. v. Kaw Valley Drainage District,' the Court approved an appeals court's decision to enter a final decree against the plaintiff for want of jurisdiction in the course of reviewing the grant of a temporary injunction. 5 In Ex parte National Enameling & Stamping Co., 6 on the other hand, the Court declared that a plaintiff's cross-appeal from an order adjudging several of its patents invalid or not infringed could not be heard along with the defendant's appeal from an associated order decreeing other patents infringed and enjoining further violations pending the calculation of damages. Consideration of the cross-appeal, the Court reasoned, would take the appellate tribunal far beyond a determination of whether there existed fundamental objection to the original bill. 7
The Principle of Antecedence
Appellate courts continue to cite to the Deckert line of cases regularly in examining, pursuant to section 1292(a), the jurisdictional and substantive bases for suits. 8 8 A number of circuits faced with injunctive orders have built on the Deckert holding, moreover, in extending the scope of pendent review beyond consideration of whether a case can be maintained.
The principle informing Deckert and its doctrinal predecessors appears to be one of antecedence. A circuit court may properly examine, in determining the appropriateness of injunctive relief, whether an action states a claim, because where no claim is made out the plaintiff cannot enjoy the reasonable likelihood of success on the merits typically required for a preliminary injunction to issue.
9 Similarly, the court can assess whether jurisdiction over a cause exists, because if jurisdiction is lacking the court possesses no authority to afford equitable relief. A determination regarding the propriety of injunctive relief may turn on the issues of jurisdiction or legal sufficiency, that is, and where it does, those issues can be resolved on the same appeal.
Questions going to the very heart of whether a cause of action can be maintained are not the only matters of law, however, which a court might find antecedent to the consideration of an injunctive order. the Second Circuit considered an appeal from rulings denying class certification and a preliminary injunction to the plaintiffs. Ordinarily, the court noted, the disposition of a class action motion is not reviewable prior to final judgment. In this case, however, the district court's denial of an injunction, clearly appealable pursuant to section 1292(a), had been premised on a finding that the plaintiffs were unlikely to succeed on the merits. The district court had based this finding, in turn, solely on the denial of class status. The appeals court therefore held it necessary to consider the propriety of class certification prior to determining whether the plaintiffs should be granted injunctive relief. [Vol. 100: 511 a section 1292(a) appeal, to consider the trial judge's grant of partial summary judgment against the plaintiff, for this ruling had influenced the judge's subsequent determination that the injunctive relief sought by the plaintiff was overly broad.
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Courts deeming pendent review appropriate where logically requisite to determining the propriety of equitable relief have strictly assessed the necessity, however, of considering additional orders in any given case. In Kershner v. Mazurkiewicz, 93 for example, the Third Circuit declined to address a class certification denial where the district judge had refused to issue an injunction for reasons unrelated to that determination. A pendent order, the court emphasized, "is not appealable under section 1292(a)(1) unless the preliminary injunction issue cannot properly be decided without reference to [it] ." ' Only where orders "bear upon and are central to the grant or denial of [an] injunction" have such courts reviewed them at the same time. 95 
Application to Collateral Order Review
The principle of antecedence, suggested by the Deckert line of cases and developed by various circuit courts in considering their scope of review when faced with interlocutory rulings implicating injunctive relief, should be imported into the collateral order context. The purpose of Cohen review in ensuring that rights of serious consequence to litigants are not lost prior to the opportunity for an appeal in many ways mirrors section 1292(a)'s goal of guarding against irreparable injury. It would therefore appear appropriate-indeed, essential-for collateral order courts, like their section 1292(a) counterparts, to consider all factors material to a determination of whether a collateral order was properly decided. 96 92. Id 97 reviewed a decision denying a motion to dismiss an indictment on prosecutorial misconduct grounds insofar as it bore on the defendant's double jeopardy appeal. The prosecutorial misconduct ruling did not constitute a collateral order and as a result was not immediately appealable. 98 The court realized, however, that issues implicated by the ruling were central to the defendant's double jeopardy claim, 99 which rested on the fact that he had already stood trial on the counts alleged in the indictment; the proceeding had resulted in the declaration of a mistrial, granted on the defendant's motion, due to a deadlocked jury."0 Normally, the court noted, a mistrial granted upon a defendant's request does not bar reprosecution. An exception to this rule exists, however, where the defendant is forced to move for mistrial due to prosecutorial overreaching, and the defendant had alleged precisely such overreaching below. Hence, it was necessary for the appellate court to review the misconduct issue, though the court stressed that it would do so only "inasmuch as [that issue] relate[d] to the double jeopardy question." 10 '
Similarly, in Drake v. Scott,"° the Eighth Circuit deemed it appropriate to reach, in the context of a qualified immunity appeal, the district court's refusal to dismiss a due process action against a number of state officials for failure to state a claim. The defendants contended that the plaintiff's allegations that they had fired him without due process did not give rise to a cause of action because the plaintiff enjoyed no property interest in his job. Since the question of whether the officials had violated clearly established law, which represents the core of qualified immunity analysis, "depend[ed] in large part on whether [the] defendants knew or should have known that [the plaintiff] had a clearly established property interest in [his] job at the time they fired him,""°3 determination of whether such a property interest existed, and hence of whether a claim was made out, appeared an essential step in resolving the collateral order. t " Assessing the applicability of qualified immunity protection to the defendant's actions rested very much, then, on a consideration of whether a violation of law could have transpired at all.
Allowing for pendent appellate jurisdiction in the manner exercised by the Wright or Drake courts does not contravene the demanding requirements the Supreme Court has established in sanctioning departures from the final judgment rule. Assessing pendent rulings to the extent necessary to assure parties a complete consideration of their collateral order claims appears consistent with the principle informing the Cohen doctrine that litigants should receive adequate appellate review of determinations implicating important rights.
At the same time, by limiting the scope of pendent appellate jurisdiction to those rulings of law crucial to the disposition of a collateral order, the standard of antecedence guards against inappropriate use of the doctrine. It eliminates undue appellate intrusion into the district courts' adjudication of factual issues. It curtails, moreover, the incentive and opportunity for parties to initiate frivolous Cohen appeals in order to receive appellate consideration of other claims, for the latter will be reviewed only where, and to the extent, necessary to resolve the collateral determination.
The application of a standard developed by courts reviewing injunctive rulings to the collateral order setting is not meant, however, to obscure the differences between the two contexts. An appellate court enjoys the authority to address a collateral order not only because a ruling of this sort implicates an important right, but also because it constitutes a conclusive resolution of an issue separate from the merits of an action. 10 5 The latter requirement does not pertain to the review of injunctive orders, where an assessment of the plaintiff's likelihood of success on the merits represents an integral aspect of the district court's ruling on the propriety of equitable relief. 6 That there exists a closer nexus between injunctive determinations and the central features of a litigation than is true with respect to most Cohen decisions indicates that fewer claims are likely to be logically antecedent in the collateral order context. In fact, in many of the cases in which collateral order courts have exercised pendent appellate jurisdiction, they have done so over rulings in no way crucial to the disposition of the interlocutory determination properly before them. In San Filippo v. United States Trust Co. of New York,'°7 for example, the Second Circuit did not need to assess the sufficiency of the plaintiff's claims or the evidence presented in support of them in order to determine that the defendants did not enjoy an absolute immunity from suit regardless of the nature of their transgressions. Indeed, the San Filippo court had already rejected the defendants' absolute immunity claim when it turned its attention to the other issues in the case. 108 Nor was it necessary for the Eleventh Circuit, in Stewart 511, 528 (1985) , that a qualified immunity court "need not ... determine whether the plaintiff's allegations actually state a claim," that language apparently referred, as the Eighth Circuit noted in Drake, "to the factual content of the plaintiff's claims," 812 F.2d at 399, and not to questions regarding the legal sufficiency of the complaint which can be important in deciding whether it points to the violation of clearly established law and thereby obviates a qualified immunity defense. 
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The Yale Law Journal v. Baldwin County Board of Education, 1 0 9 to consider whether the defendant school board constituted an arm of the state and was therefore entitled to Eleventh Amendment immunity in order for it to determine whether the school board's members were alleged to have violated clearly established law such that they could not claim a qualified immunity from suit. Justifying their actions by summary reference to considerations of judicial economy, 110 or by reference to no considerations at all,"' courts exercising pendent appellate jurisdiction in this manner display a troubling lack of concern for the well-established limits on their appellate authority. They engage in ever greater departures from the final judgment rule without devoting adequate attention to the costs or the necessity of doing so. CONCLUSION A debate persists among the federal circuit courts as to the proper scope of their review under the collateral order doctrine. While a number of circuits maintain that they may address a wide range of issues once faced with a Cohen appeal, the jurisdictional nature of the finality requirement, and the role of that requirement in furthering the effective functioning of the judicial system, counsel against far-reaching exercises of pendent appellate jurisdiction. Only where essential to the resolution of properly appealed collateral orders should courts extend their Cohen jurisdiction to rulings that would not otherwise qualify for expedited consideration. The purpose of the collateral order doctrine in ensuring that parties receive a timely review of their important claims does not warrant the forging of additional inroads into the final judgment rule any broader than this.
